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Village Green (Pages 23 - 60) 

5. Application to register land at Bishops Field at Great Chart as a new Village Green 
(Pages 61 - 76) 

6. Other items that the Chairman decides are Urgent  

 

EXEMPT ITEMS 
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Application to register land known as the Cricket Field
at Marden as a new Village Green 

A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 5th March 2013. 

Recommendation: I recommend that a Public Inquiry be held into the case to 
clarify the issues. 

Local Member:  Mrs. P. Stockell     Unrestricted item 

Introduction

1. The County Council has received an application to register land known as the 
Cricket Field at Marden as a new Town or Village Green from local resident Mr. T. 
Simmons (“the applicant”). The application, made on 23rd November 2011, was 
allocated reference number VGA640. A plan of the site is shown at Appendix A to 
this report and a copy of the application form is attached at Appendix B.

Procedure

2. The application has been made under section 15 of the Commons Act 2006 and the 
Commons Registration (England) Regulations 2008. 

3. Section 15(1) of the Commons Act 2006 enables any person to apply to a 
Commons Registration Authority to register land as a Town or Village Green where 
it can be shown that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years;

4. In addition to the above, the application must meet one of the following tests: 
• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act). 

5. As a standard procedure set out in the Regulations, the Applicant must notify the 
landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
County Council also places copies of the notice on site to provide local people with 
the opportunity to comment on the application. The publicity must state a period of 
at least six weeks during which objections and representations can be made. 

Agenda Item 3
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The application site 

6. The area of land subject to this application (“the application site”) consists, as the 
name suggests, of a cricket field of approximately 3.7 acres (1.5 hectares) in size 
situated at the junction of Stanley Road and Albion Road in the parish of Marden. 
The application site excludes the pavilion and its immediate surrounds, the tennis 
courts and other outbuildings on the site. 

7. A plan showing the application site is attached at Appendix A.

The case 

8. The application has been made on the grounds that the application site has 
become a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.

9. The applicant states that the land has been Marden’s cricket ground since the early 
20th century and has been in continuous use for cricket since the early 1920s. It has 
subsequently also been used for hockey. The evidence submitted in support of the 
application (which represents a fraction of total overall usage) shows that since 
1991 the land has very much been enjoyed by the community for a range of 
activities.

10. In support of the application, 30 user evidence questionnaires were submitted 
detailing the recreational use of the application site, along with a statement of 
justification and Land Registry documents. A summary of the user evidence 
questionnaires submitted in support of the application (prepared by the applicant) is 
attached at Appendix C.

Consultations

11. Consultations have been carried out as required. 

12. The Marden History Group and the Marden Society (which sent individual but 
identical letters) wrote in support of the application on the basis that the land has 
been used as a cricket club since the early 1920s and has also provided a green 
where children and adults have played and walked ‘as of right’. 

13. Marden Parish Council considered the application and although the Council 
believed that the land had been used by local residents ‘as of right’ (including some 
members of the Parish Council), it did not have any evidence to support this. 

14. The public response to the consultation was mixed: 19 local residents wrote in 
support of the application and confirmed that the application site had been used for 
recreational activities, whilst 11 local residents wrote in objection to the application 
and stated that the land had always been private with notices to that effect.

Landowner 

15. Throughout the relevant period, the application site has been owned by Mr. R. Day 
and leased to the Marden Hockey and Cricket Club (“the objectors”). 
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16. The Club began to occupy the application site in 1962 and has gradually expanded 
and developed the facilities since that time. In 1962, there were two field gates on 
Albion Road forming entrances onto the application site, one of which had a notice 
stating ‘private ground’, and two stiles were later provided for the convenience of 
the players and spectators. The existing clubhouse was built in 1963 and has a 
notice on the exterior wall stating ‘Private Ground’; the notice has been replaced on 
several occasions since that time but has always had the same wording. The 
clubhouse was extended in the late 1970s, at which time the existing Stanley Road 
gateway was created with the provision of a heavy metal gate. Following that, in the 
early 1980s, a substantial fence (two metres high and topped with barbed wire) was 
erected along the Stanley Road boundary of the application site. In 1997, the gate 
at the Stanley Road entrance was replaced by a metal barrier and the stile along 
the Stanley Road Boundary was removed. 

17. An objection to the application has been received from Bircham Dyson Bell LLP, 
solicitors acting on behalf of the landowner and the Club. The objection is made on 
the following grounds: 

 That the evidence of use of the application site reveals only trivial and sporadic 
recreational use; 

 That use of the application site has been by right and no ‘as of right’ because 
many people will have been members or guests of the club and a significant 
number of the recreational activities alleged to have taken place are the same 
as those undertaken by the club; 

 That the applicant has not sufficiently defined the relevant locality or 
demonstrated that a significant number of the residents of the locality have used 
the application site for recreational activities; 

 That the land has been fenced and access to it regulated by stiles and gateways 
which have been locked when not in use with private notices visible; and 

 That there is evidence that informal recreational users were challenged. 

Legal tests

18. In dealing with an application to register a new Town or Village Green the County 
Council must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, or a neighbourhood within a locality? 
(d) Whether use of the land ‘as of right’ by the inhabitants is continuing up until the 

date of application or within two years from when use ‘as of right’ ceased? 
(e) Whether use has taken place over period of twenty years or more? 

I shall now take each of these points and elaborate on them individually: 

(a) Whether use of the land has been 'as of right'?

19. The definition of the phrase ‘as of right’ has been considered by the House of 
Lords. Following the judgement in the Sunningwell1 case, it is considered that if a 
person uses the land for a required period of time without force, secrecy or 

1
 R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385 
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permission (“nec vi, nec clam, nec precario”), and the landowner does not stop him 
or advertise the fact that he has no right to be there, then rights are acquired.

20. In this case, there is no evidence that use has taken place in secrecy or in exercise 
of any physical force (e.g. breaking down barriers to gain entry). The landowner 
refers to various entrances, some of which have been closed or fenced off over the 
years, but it is not apparent that the application site has ever been fully secured in 
its entirety so as to prevent any access by the public. 

21. The landowner’s case is that there has always been a sign on the clubhouse 
indicating that the application site is a private ground and that any use of the 
application site has been in defiance of this notice. However, the evidence of the 
users is that they have never seen any prohibitive notices, with the exception of one 
user who recalls a private notice but does not provide further details (e.g. of dates 
or location etc.). It is not clear whether the notice on the clubhouse has been in 
place throughout the relevant period, nor whether it would have been sufficiently 
clear to come to the attention of those users who gained entry to the application site 
from other access points. 

22. The landowner also cites an example of a dog walker apparently being challenged, 
but it is not clear what the circumstances of this incident were, where it took place 
and whether the challenge related specifically to dog walking or some other 
undesired behaviour. 

23. There is also an issue, which is not addressed by the parties, as to whether any of 
the recreational use relied upon was by virtue of an implied permission. If, for 
example, members of the club were using the application site for informal 
recreation, then the landowner would have no reason to challenge such use as 
such use might have the outward appearance of an extension of club membership 
rather than the assertion of a public right to recreate on the application site. 

24. Similarly, much of the user evidence refers to the use of the application site for 
cricket. Before determining whether such use has taken place ‘as of right’, it will be 
necessary to establish whether such use has been in connection with the club (in 
which case it will be by virtue of an implied permission) or whether it has taken 
place entirely independently of the club’s activities. 

25. It is not possible, for these reasons, to distinguish on the basis of the evidence 
currently available whether use has taken place ‘as of right’ or by virtue of an 
implied permission. Further and more detailed examination of the evidence of use is 
required to establish the precise nature of the use and whether it has, as a matter of 
fact, taken place ‘as of right’.  

(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes?

26. Lawful sports and pastimes can be commonplace activities including dog walking, 
children playing, picnicking and kite-flying. It is not necessary to demonstrate that 
both sporting activities and pastimes have taken place since the phrase ‘lawful  
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sports and pastimes’ has been interpreted by the Courts as being a single 
composite group rather than two separate classes of activities2.

27. Legal principle does not require that rights of this nature be limited to certain 
ancient pastimes (such as maypole dancing) or for organised sports or communal 
activities to have taken place. The Courts have held that ‘dog walking and playing 
with children [are], in modern life, the kind of informal recreation which may be the 
main function of a village green’3.

28. In this case, the evidence suggests that the land has been used for a range of 
recreational activities, including dog walking, jogging, playing with children and ball 
games. The summary of the user evidence questionnaires from local residents at 
Appendix C shows the full range of activities claimed to have taken place. 

29. The evidence suggests that the application site has been a popular place for 
children’s play and nearly all of the witnesses refer to observing recreational 
activities taking place on the application site on a regular basis.  

30. However, the issue discussed above in relation to the exercise of distinguishing 
between formal and informal cricket use applies equally to this test. Furthermore, it 
is not clear whether tennis activities referred to in the user evidence relate to the 
application site itself of the tennis courts adjacent to it. As such, the evidence 
requires further examination to determine whether the activities cited constitute 
qualifying use for the purposes of Village Green registration. 

(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 

31. The right to use a Town or Village Green is restricted to the inhabitants of a locality 
or of a neighbourhood within a locality and it is therefore important to be able to 
define this area with a degree of accuracy so that the group of people to whom the 
recreational rights are attached can be identified.  

32. The definition of locality for the purposes of a village green application has been the 
subject of much debate in the courts and there is still no definite rule to be applied. 
In the Cheltenham Builders4 case, it was considered that ‘…at the very least, 
Parliament required the users of the land to be the inhabitants of somewhere that 
could sensibly be described as a locality… there has to be, in my judgement, a 
sufficiently cohesive entity which is capable of definition’. The judge later went on to
suggest that this might mean that locality should normally constitute ‘some legally 
recognised administrative division of the county’.

33. On the subject of neighbourhood, the Courts have held that ‘it is common ground 
that a neighbourhood need not be a recognised administrative unit. A housing 
estate might well be described in ordinary language as a neighbourhood… The 
Registration Authority has to be satisfied that the area alleged to be a 

2
R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 

3
R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord Hoffman 

in R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 
385
4
 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 90
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neighbourhood has a sufficient degree of cohesiveness; otherwise the word 
“neighbourhood” would be stripped of any real meaning’5.

34. In this case, at part 6 of the application form, the applicant describes the locality as 
being ‘within the boundaries of Stanley Road TN12 9EL, Albion Road TN12 9EB’. 

35. One of the objections raised by the landowner is that this does not constitute a 
qualifying locality or neighbourhood for the purposes of Village Green registration. It 
is correct that the description given by the applicant does not constitute a legally 
recognised administrative unit but, despite the applicant not having fully grasped 
the legal concept of locality in relation to Village Green registration, that is not to 
say that there does not exist a qualifying locality or neighbourhood within a locality. 

36. A parish is a legally recognised administrative unit that would constitute a qualifying 
locality and, as such, there is no reason why the parish of Marden would not suffice 
for this purpose. 

“a significant number” 

37. The word “significant” in this context does not mean considerable or substantial: ‘a
neighbourhood may have a very limited population and a significant number of the 
inhabitants of such a neighbourhood might not be so great as to properly be 
described as a considerable or a substantial number… what matters is that the 
number of people using the land in question has to be sufficient to indicate that the 
land is in general use by the community for informal recreation rather than 
occasional use by individuals as trespassers’6. Thus, what is a ‘significant number’ 
will depend upon the local environment and will vary in each case depending upon 
the location of the application site. 

38. Although the landowner’s position is that any informal recreational use of the 
application site has taken place on a trivial or sporadic basis, the user evidence 
submitted in support of the application, on the face of it, indicates that the 
application site has been in regular use by the community. Many of the users refer 
to using the application site on a daily or weekly basis, and nearly all refer to 
observing use of the application site by others for the purposes of informal 
recreation on a regular basis. 

39. There is a need, as is noted above, to distinguish between use that is related to the 
club and use that is entirely independent of it. Until that exercise is undertaken, and 
irrelevant use discounted, it is difficult to conclude with any degree of certainty 
whether the application site has been used by a significant number of the residents 
of the locality. 

(d) Whether use of the land by the inhabitants is continuing up until the date of 
application or within two years from when use ‘as of right’ ceased?

40. The Commons Act 2006 requires use of the land to have taken place ‘as of right’ 
either up until the date of application or, if such use has ceased prior to the making

5
R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 92 

6
R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71 
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of the application, that the application be made within two years of recreational use 
ceasing to be ‘as of right’. 

41. In this case, aside from the issue of whether notices have been in place on the 
clubhouse, there is no evidence of any recent overt challenge to the use of the 
application site for the purposes of lawful sports and pastimes by the local 
community. Therefore, it can be concluded that the use of the application site has 
continued up to, and in this case beyond, the date of the application. 

(e) Whether use has taken place over a period of twenty years or more? 

42. In order to qualify for registration, it must be shown that the land in question has 
been used for a full period of twenty years. In this case, use of the application site 
‘as of right’ is continuing and, as such, the relevant twenty-year period (“the material 
period”) is calculated retrospectively from the date of the application, i.e. 1991 to 
2011.

43. The user evidence summarised at Appendix C suggests that there has been use of 
the application site in excess of the last twenty years. 

Conclusion

44. Although the relevant Regulations7 provide a framework for the initial stages of 
processing the application (e.g. advertising the application, dealing with objections 
etc), they provide little guidance with regard to the procedure that a Commons 
Registration Authority should follow in considering and determining the application. 
In recent times it has become relatively commonplace, in cases which are 
particularly emotive or where the application turns on disputed issues of fact, for 
Registration Authorities to conduct a Public Inquiry. This involves appointing an 
independent Inspector to hear the relevant evidence and report his/her findings 
back to the Registration Authority. 

45. Such an approach has received positive approval by the Courts, most notably in the 
Whitmey8 case in which Waller LJ said this: ‘the registration authority has to 
consider both the interests of the landowner and the possible interest of the local 
inhabitants. That means that there should not be any presumption in favour of 
registration or any presumption against registration. It will mean that, in any case 
where there is a serious dispute, a registration authority will almost invariably need 
to appoint an independent expert to hold a public inquiry, and find the requisite 
facts, in order to obtain the proper advice before registration’.

46. It is important to remember, as was famously quoted by the Judge in another High 
Court case9, that ‘it is no trivial matter for a landowner to have land, whether in 
public or private ownership, registered as a town green... [the relevant legal tests] 
must be ‘properly and strictly proved’. This means that it is of paramount 
importance for a Registration Authority to ensure that, before taking a decision, it 
has all of the relevant facts available upon which to base a sound decision. It

7
 Commons Registration (England) Regulations 2008 

8
 R (Whitmey) v Commons Commissioners [2004] EWCA Civ 951 at paragraph 66 

9
 R v Suffolk County Council, ex parte Steed [1997] 1EGLR 131 at 134
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should be recalled that the only means of appeal against the Registration 
Authority’s decision is by way of a Judicial Review in the High Court. 

47. In this case, the evidence provided by the parties (both in support of an in objection 
to the application) is insufficient to determine whether the legal tests have been 
met. The applicant has made a case for registration of the land and the evidence in 
support is not so lacking that the application should be rejected outright. However, 
the landowner has raised various issues relating to whether use has taken place ‘as 
of right’ which need to be considered in further detail. There are also issues, 
discussed above, which neither party has addressed and that require clarification 
before the County Council is able to take a final decision in respect of this matter. 

48. As such, it is considered that the most appropriate way forward would be to hold a 
Public Inquiry into this matter. This would allow witnesses to give more detailed 
evidence that could be subject to relevant questions from the Inspector. This would 
provide a greater clarity to the user evidence than is currently available in paper 
form and enable the Registration Authority to come to a more informed decision in 
relation to whether or not the application site is capable of registration as a Village 
Green

Recommendations

49. I recommend that a Public Inquiry be held into the case to clarify the issues. 

Accountable Officer:
Mr. Mike Overbeke – Tel: 01622 221513 or Email: melanie.mcneir@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 

The main file is available for viewing on request at the PROW and Access Service, 
Invicta House, County Hall, Maidstone. Please contact the case officer for further 
details.

Background documents 

APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Summary of user evidence 
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 Application to register land known as Rammell Field
at Cranbrook as a new Town or Village Green 

A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 5th March 2013. 

Recommendation: I recommend that the applicant be informed that the 
application to register land known as Rammell Field in the parish of Cranbrook as 
a new Town or Village Green has not been accepted. 

Local Member: Mr. R. Manning     Unrestricted item 

Introduction

1. The County Council has received an application to register land known as Glebe 
Field at Cranbrook as a new Town or Village Green from local resident Mr. J. Davis 
(“the applicant”). The application, made on 24th March 2011, was allocated the 
application number VGA634. A plan of the site is shown at Appendix A to this report 
and a copy of the application form is attached at Appendix B.

Procedure

2. The application has been made under section 15 of the Commons Act 2006 and the 
Commons Registration (England) Regulations 2008. 

3. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 
Registration Authority to register land as a Village Green where it can be shown that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years;

4. In addition to the above, the application must meet one of the following tests: 
• Use of the land has continued ‘as of right’ until at least the date of application 
(section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act); or 

5. As a standard procedure set out in the 2008 Regulations, the applicant must notify 
the landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
County Council also places copies of the notice on site to provide local people with 
the opportunity to comment on the application. The publicity must state a period of at 
least six weeks during which objections and representations can be made. 

Agenda Item 4
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The application site 

6. The area of land subject to this application is known locally as Rammell Field or the 
War Memorial Field but, for the purposes of this report, it is referred to only as “the 
application site”. 

7. The application site consists of fenced sports field of approximately 4.2 acres (1.7 
hectares) in size situated at the junction of Frythe Way and Bakers Cross in the 
village of Cranbrook. The application site is shown in more detail on the plan at 
Appendix A.

8. Formal access to the application site is via a pedestrian gate at the junction of Frythe 
Way and Bakers Cross, or via a field gate situated along the Bakers Cross 
boundary. Additionally, there is also evidence that the application site has been 
accessed via gates from the gardens of abutting properties in Dorothy Avenue and 
Frythe Close. 

The case 

9. The application has been made on the grounds that the application site has become 
a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.

10. The applicant’s case is that the application site has been used as an area of 
recreation since 1766 and was later purchased by subscription as a memorial to 
those from Cranbrook School who died in the First World War. Since that date, it has 
been used by the local community for a variety of sports and recreational activities. 

11. Included in support of the application were 69 user evidence questionnaires, a letter 
to the Headmistress of Cranbrook School, an extract from a 1919 issue of the school 
magazine, various photographs showing events on the field (covering the period 
1920 to 2010) and an extract from the Tunbridge Wells Local Plan which designates 
the application site as an ‘Area of Important Open Space’. A summary of the user 
evidence questionnaires submitted in support of the application is attached at 
Appendix C.

12. Shortly after the application was made, and prior to the formal consultation, the 
County Council also received a copy of a petition from a group of local residents 
known as the ‘Save Rammell Field – The War Memorial Group’. The petition, 
containing over 1000 signatures, was addressed to various organisations and 
individuals, and submitted ‘in aid of our protest against the building of houses on 
Rammell Field in Cranbrook, Kent’.

13. Whilst the petition demonstrates the wealth of local opposition in relation to any 
development of Rammell Field (but note that the County Council is not aware of any 
such proposed development), it does not add anything to the evidence of use 
already submitted in support of the application and thus is of little assistance in 
determining whether the legal tests set out in section 15 of the Commons Act 2006 
have been met. It is important to stress that the County Council is strictly bound by 
those legal tests and is not able to take into any account other factors (including any
perceived threat of development) in determining the Village Green application. 
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Consultations

14. Consultations have been carried out as required. 

15. Tunbridge Wells Borough Council provided the following response: ‘from the 
information available to the Local Planning Authority, it is not possible for them to 
confirm that a significant number of the inhabitants of any locality or of any 
neighbourhood within a locality have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years’.

16. The Cranbrook and Sissinghurst Parish Council wrote to confirm its support for the 
application. 

17. In addition, the County Council received 27 letters of support from local residents. 

Landowner 

18. The application site is owned by the trustees of Cranbrook School (“the landowner”) 
and is registered with the Land Registry under title number K917868. 

19. The landowner confirms that the field was acquired in 1922 using funds raised by an 
Association known as ‘The Old Cranbrookarians Association’ to provide a memorial 
for those who had attended the school and who fell in the First World War. The 
Governors of Cranbrook School agreed to take the conveyance of the field and trust 
was formed enabling the trustees to exercise full powers of management of the field 
(amongst other things). The land has, since that time, remained under the ownership 
of the trustees of Cranbrook School. 

20. An objection to the application was received from Buss Murton Law LLP, acting on 
behalf of the landowner. The objection has been made on the following grounds: 

 That the use of the field has not been ‘as of right’ for a continuous period of 20 
years prior to the date of the application; 

 That use of the field by the public was with permission of the Objectors or if not 
then by force; and 

 That the applicant has failed to put forward or prove ‘a locality’ or ‘neighbourhood 
within a locality’ in respect of which the application is made. 

21. In support of the objection, the landowner has provided various copies of documents 
including a letter from the former School Bursar (dated 2011), a letter from the 
landowner’s planning consultant to Tunbridge Wells Borough Council (dated 1999), 
letters sent to adjoining landowners (dated 1999 and 2005) as well as copies of 
letter and invoices relating to the hire of the application site for various formal events 
(e.g. fun days, circuses etc). 

Legal tests

22. In dealing with an application to register a new Town or Village Green the County 
Council must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
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(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 

(d) Whether use of the land ‘as of right’ by the inhabitants has continued up until the 
date of application or ceased no more than two years prior to the application? 

(e) Whether use has taken place over period of twenty years or more? 

I shall now take each of these points and elaborate on them individually: 

(a) Whether use of the land has been 'as of right'? 

23. The statutory scheme in relation to Village Green applications is based upon the 
English law of prescription, whereby certain rights can be acquired on the basis of a 
presumed dedication by the landowner. This presumption of dedication arises 
primarily as a result of acquiescence (i.e. inaction by the landowner) and, as such, 
long use by the public is merely evidence from which a dedication can be inferred. 

24. In order to infer a dedication, use must have been ‘as of right’. This means that use 
must have taken place without force, without secrecy and without permission (‘nec 
vi, nec clam, nec precario’). In this context, force refers not only to physical force, but 
to any use which is contentious or exercised under protest1: “if, then, the inhabitants’ 
use of the land is to give rise to the possibility of an application being made for 
registration of a village green, it must have been peaceable and non-contentious”2.

25. The test for determining whether use has been contentious is to ask whether the 
owner of the land has taken reasonable steps to bring to the attention of the users 
his objection to the use of the land3. The law does not require the landowner to have 
taken every possible step; he need only have taken reasonable steps that are 
commensurate to the scale of the problem facing him4.

26. The applicant’s case is that the rights of the local residents to use the application site 
had never been challenged until recently when signs appeared and the gates were 
locked. Prior to this time, the application site had been openly accessed by the 
community for countless decades. 

27. The landowner’s case, however, is that there have been various challenges made to 
the informal recreational use of the application site by local residents. These are 
considered in more detail below. 

Use of the land for organised events 

28. There is evidence of use of the application site for a number of organised events, 
including fetes, funfairs, boot fairs and circuses. Indeed, of the 69 witnesses, 23 
have used the application site purely for attending formal organised events. The 
holding of formal organised events raises two significant issues in this regard. 

29. Firstly, use that is associated with formal events will generally be by virtue of an 
implied permission. In this case, the landowner has provided evidence of formal 
permission granted for events. These events include an annual family fun day, a

1
Dalton v Angus (1881) 6 App Cas 740 (HL) 

2
R (Lewis) v Redcar and Cleveland Borough Council [2010] UKSC 11 at paragraph 92 per Lord Rodger 

3
Smith v Brudenell-Bruce [2002] P&CR 51 

4
Taylor v Betterment Properties Ltd and Dorset County Council [2012] EWCA Civ 250 
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funfair and regular weekend bookings by Cranbrook Rugby Football Club. Examples 
of invoices relating to these events are attached at Appendix D.

30. The events cited are held with the landowner’s permission and, hence, people 
entering the land to attend those events are doing so by invitation of the landowner 
(i.e. as an extension of that permission). However, in order for use to be ‘as of right’, 
people must be entering the land as trespassers. This is clearly not the case where 
the landowner has granted specific permission for an event to take place on his land. 
As such, use that is in relation to formal events is not ‘as of right’ and must be 
disregarded for the purposes of the Village Green application. 

31. Secondly, where land has been used for organised events (to the exclusion of other 
informal recreational uses) this may give rise to an implied permission by the 
landowner. The issue was recently considered by the Courts in the Mann5 case, 
which concerned an area of grassland, part of which was used ‘occasionally’ for the 
holding of a beer festival and fun fair. During these times, an entrance fee was 
charged to enter the affected part of the land, although public access to the 
remainder was not denied. 

32. The judge considered that the previous case of Beresford6 as authority for the 
proposition that a landowner must make it clear that the public’s use of the land is 
with his permission and that may be shown by excluding the public on occasional 
days; such conduct need only occur occasionally and perhaps even only once 
during the relevant period. The Court found that7 ‘the critical point was that the 
owner had unequivocally exercised his right to exclude and did not have to do more 
that [he] did to bring it home to the reasonable local inhabitant that this right was 
being exercised and that the use by the local inhabitants was pursuant to 
permission’. Thus, it was held that occasional exclusion from part of the land was 
sufficient to communicate to users that their use of the whole land at other times was 
with the landowner’s implied permission.  

33. As is noted above, the land in this case has been used for organised events to the 
exclusion of those using the application site for informal recreation. As such, the 
implication is that use of the application site for the purposes of informal recreation is 
by virtue of an implied licence and not ‘as of right’ 

Gates and notices 

34. Access to the application site is via two gates (one vehicular and one pedestrian) in 
the otherwise fenced boundary. There is some dispute in the evidence as to whether 
these gates have been locked at any point during the relevant period (the relevant 
period being 1991 to 2011). 

35. The applicant’s case is that the gates had never been locked prior to 2011 and the 
application site had been open for respected access by the community for countless 
decades prior to that time. This appears to be supported by the user evidence 
questionnaires, none of which refer to any restriction on access to the application 
site.

5
R (Mann) v Somerset County Council [2012] EWHC B14 (Admin) 

6 R v City of Sunderland ex parte Beresford [2003] UKHL 60 
7
 at paragraph 77 per Judge Owen QC
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36. The landowner’s position, on the other hand, is that the gates have been locked 
during the relevant period. In particular, the pedestrian gate has been locked during 
school holidays, which would have prevented access on to the application site. This 
assertion is supported by a letter (copy at Appendix E) from the former Bursar 
(employed by the landowner between 1989 and 2001) who states that he made 
regular checks to ensure that the gates were being secured and that the gates were 
renewed and locked during this time. 

37. There is also a dispute regarding notices on the application site. At the time of the 
Officer’s last visit to the site, there was a notice on the pedestrian gate which read 
“Private Property Cranbrook School No Dogs Allowed” and a separate notice on the 
vehicular gate reading “Private Property Cranbrook School No Unauthorised Entry”. 
The landowner’s case is that the gates have always had signs on them but they 
have been replaced on numerous occasions and the wording of the signs has varied 
over the years. 

38. The photographic evidence supplied by the applicant in the form of an extract from 
Google’s ‘streetview’ service (dated March 2009) confirms that an identical notice 
was in place on the pedestrian gate (but not on the vehicular gate) during the latter 
part of the relevant period. The image also shows what appears to be a chain on the 
vehicular gate (suggesting that it was locked), although it is not possible to discern 
from the image whether the pedestrian gate was also locked. 

39. The measures taken by the landowner to resist recreational use of the application 
site by local inhabitants are documented in a letter dated 1st November 1999 from 
the landowner to Tunbridge Wells Borough Council’s Planning Services team. A full 
copy of this letter is attached at Appendix F. The letter records that: 

“So far as use of the site as a recreational area on a day to day basis is 
concerned the School is not aware of any regular use by the community. 
The exercising of dogs has always been challenged on all the School 
playing fields without exception because of the health risks. The use by local 
residents, with back garden gates, of the field as a short cut to the town has 
been tolerated albeit reminding them that they have no rights of access. 

The School policy has been to lock all gates during the holidays between 
terms and “Private Property, Cranbrook School. No unauthorised entry” 
signs have been on both gates for many years. “No entry for dogs” signs are 
also displayed on each gate. Perimeter fencing and hedges are routinely 
repaired to restrict unauthorised access. Letters were sent to all property 
owners with garden gates giving access to the field in 1988 and again in 
August 1999 reminding them that they did not have any right of access” 

40. Overall, the evidence suggests that attempts were made to challenge informal 
recreational use of the application site during the relevant period. The 1999 letter 
provides contemporaneous evidence that the gates were locked during school 
holidays at that time and that notices were in place on the gates. The 2009 Google 
photograph shows conclusively that there was a notice in place at the pedestrian 
gate at that time and also appears to show a chain on the vehicular access gate. 
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Other challenges to use 

41. As mentioned in the above extract, and in addition to the other measures taken, the 
landowner’s case is that use of the application site from neighbouring properties was
expressly challenged by way of letters dated 30th July 1999 and 17th January 2005 
delivered by hand to residents whose properties abut the application site. Copies of 
these letters are attached at Appendix G.

42. The 1999 letter states that neighbouring properties have no rights of access to or 
passage across the application site and makes clear that “the field is private property 
and I would ask for your co-operation in respecting it as such. The School solicitors 
have been asked to advise on any further action that should be taken to properly 
secure the field”. The 2005 letter is similar in content, but seeks removal of any 
access gates in the boundary between the properties and the application site.  

43. Both letters convey a clear message that the landowner was seeking to resist any 
use of the application site from neighbouring properties. As such, use of the 
application site by way of access via garden gates will be contentious and will not be 
‘as of right’. 

Conclusion on ‘as of right’ 

44. As stated above, the law of prescription relies upon acquiescence on behalf of the 
landowner. This is not case where there has been inaction on behalf of the 
landowner: steps have been taken at various points during the material period to 
challenge informal recreational use. As such, there is evidence to suggest that use 
of the application site has been contentious, against the landowner’s wishes, and 
therefore not ‘as of right’. 

45. Equally, the evidence of specific permissions granted for certain events during the 
relevant period, to the exclusion of informal recreational users, indicates (in 
accordance with the recent case law) that such recreational use by local residents 
as did take place outside of the organised events was by virtue of an implied 
permission by the landowner. 

46. Given the well documented instances of permission being granted and challenges 
being made to use it is not possible, despite the applicant’s assertions to the 
contrary, to conclude that use of the application site has been ‘as of right’. If 
anything, the contemporaneous evidence provided by the landowner strongly 
indicates that any informal recreational use has either been contentious or by virtue 
of an implied permission. 

(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes?

47. Lawful sports and pastimes can be commonplace activities including dog walking, 
children playing, picnicking and kite-flying. Legal principle does not require that 
rights of this nature be limited to certain ancient pastimes (such as maypole dancing) 
or for organised sports or communal activities to have taken place. The Courts have  
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held that ‘dog walking and playing with children [are], in modern life, the kind of 
informal recreation which may be the main function of a village green’8.

48. The summary of evidence of use by local residents at Appendix C shows the 
activities claimed to have taken place on the application site. A number of evidence 
questionnaires (13 in total) do not refer to any actual use of the application site (i.e. 
the relevant questions have been left blank on the forms) and as such that evidence 
is of no assistance in determining the application. 

49. Two of the witnesses refer to use of the application site as a short cut to Dorothy 
Avenue. Use of the application site as a short cut would constitute a ‘rights of way 
type use’ (as it would have the outward appearance of the assertion of a linear right 
of way rather than a general right to recreate) and as such it would not be qualifying 
use for the purposes of the Village Green application9. Dog walking would have 
been in defiance of the notices erected at the access points and would, for the 
reasons noted above, would not be qualifying ‘as of right’ use. 

50. Discounting the evidence of use that relates only to attendance at fetes, funfairs and 
other organised events (for the reasons set out above), and also the rights of way 
use, dog walking use and incomplete evidence (as noted in the preceding 
paragraph), 27 witnesses have used the application site for informal recreational 
purposes not associated with organised events. These activities include watching 
rugby, bird watching, kite flying and playing with children. 

51. Of these 27 witnesses, the vast majority used the application site only on an 
occasional basis. Of the 11 regular users (i.e. at least monthly), seven accessed the 
application site using a garden gate to the rear of their properties. For the reasons 
noted above, access to the site by this means would have been contentious given 
the landowner’s requests not to do so. Such use would not be ‘as of right’ and thus 
is not qualifying use for the purposes of the Village Green application. 

52. On closer examination of the evidence, therefore, it would appear that of the 69 user 
evidence questionnaires submitted in support of the application, only four witnesses 
used the application site in a qualifying manner on a regular basis with a further 16 
witnesses using the application site in a qualifying manner on an occasional basis. 

53. From this, it is possible to conclude that there has been some use of the application 
site for lawful sports and pastimes during the relevant twenty year period, although 
there is a question of sufficiency of use which falls to be considered in the next 
section of this report. 

(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 

54. The right to use a Town or Village Green is restricted to the inhabitants of a locality, 
or of a neighbourhood within a locality, and it is therefore important to be able to 
define this area with a degree of accuracy so that the group of people to whom the 
recreational rights are attached can be identified.  

8
R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord Hoffman 

in R v. Oxfordshire County Council, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
9 R (Laing Homes) v Buckinghamshire County Council [2003] 3 EGLR 70
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55. The definition of locality for the purposes of a Town or Village Green application has 
been the subject of much debate in the Courts. In the Cheltenham Builders10 case, it 
was considered that ‘…at the very least, Parliament required the users of the land to 
be the inhabitants of somewhere that could sensibly be described as a locality… 
there has to be, in my judgement, a sufficiently cohesive entity which is capable of 
definition’. The judge later went on to suggest that this might mean that locality 
should normally constitute ‘some legally recognised administrative division of the 
county’.

56. In this case, the applicant has specified the locality as being ‘The Hill, Cranbrook, jct 
Frythe Way – The Hill, Cranbrook, parish of Cranbrook and Sissinghurst’. This 
appears to be more of a description of the location of the land rather than a proper 
specification of the locality on which the application is based in the context of the 
legal framework. 

57. Although the first part of the applicant’s description would not meet the legal tests, 
the parish of Cranbrook and Sissinghurst is a legally recognised administrative unit 
and thus would constitute a qualifying locality. The plan at Appendix H, showing 
where the users reside, demonstrates that all of the witnesses live within this locality. 

“a significant number” 

58. The word “significant” in this context does not mean considerable or substantial: ‘a
neighbourhood may have a very limited population and a significant number of the 
inhabitants of such a neighbourhood might not be so great as to properly be 
described as a considerable or a substantial number… what matters is that the 
number of people using the land in question has to be sufficient to indicate that the 
land is in general use by the community for informal recreation rather than 
occasional use by individuals as trespassers’11. Thus, what constitutes a ‘significant 
number’ will depend upon the local environment and will vary in each case 
depending upon the location of the application site. 

59. On the face of it, user evidence questionnaires from 69 witnesses would suggest 
that the application site has been used by a significant number of the residents of 
the locality. However, when analysed in more detail, the evidence of use is limited 
and indicates that there have only been four qualifying regular users of the 
application site (in addition to the 16 occasional users).

60. In that context, it is not possible to conclude on the basis of the evidence submitted 
in support of the application that the land has been in general ‘as of right’ use by the 
local community for the purposes of informal recreational activities. 

(d) Whether use of the land ‘as of right’ by the inhabitants has continued up until 
the date of application or ceased no more than two years prior to the application? 

61. The Commons Act 2006 requires use of the land to have taken place ‘as of right’ 
either up until the date of application or, if such use has ceased prior to the making 
of the application, that the application be made within two years of recreational use 
ceasing to be ‘as of right’. 

10
 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90

11
R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71 
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62. The application is made on the basis of section 15(2) of the Commons Act 2006 – 
i.e. that use of the application site has continued ‘as of right’ until the date of the 
application. 

63. However, for the reasons noted above, it would appear that there is convincing 
evidence to show that use of the application site has not taken place ‘as of right’ 
during the relevant period. It is not clear from the evidence when use ceased to be 
‘as of right’ (i.e. when gates were first locked and notices first appeared) or indeed 
whether use has ever taken place ‘as of right’ on the application site. 

(e) Whether use has taken place over a period of twenty years or more?

64. In order to qualify for registration, it must be shown that the land in question has 
been used for a full period of twenty years. In this case, the application is made on 
the basis that use ‘as of right’ did not cease prior to the making of the application in 
2011 and, as such, the relevant twenty-year period (“the material period”) is 
calculated retrospectively from this date, i.e. 1991 to 2011. 

65. Although the application site has been used for formal community events (which 
have been the subject of various consents from the landowner), it is less clear that it 
has been used for informal recreation in the manner required by the legislation so as 
to be capable of registration as a Village Green. Once broken down, the qualifying 
evidence of informal recreational use is limited. 

66. Furthermore, the use of the application site for formal events would have necessarily 
caused an interruption to any informal recreational use by the local residents so that 
it would not have been possible for the application site to be used continuously for 
informal recreation for a full period of twenty years. 

67. For these reasons, it is not possible to conclude that qualifying informal recreational 
use of the application site has taken place for a period of twenty years or more. 

Conclusion

68. It is clear from both the user evidence submitted in support of the application and the 
evidence provided by the landowner, that the application site has a long history of 
usage for formal community events. Most, if not all, of the witnesses refer to using 
the application site for this purpose. However, use which is in relation to a formal 
event for which consent has been granted by the landowner will be by virtue of an 
extension of that permission and will not be ‘as of right’. Furthermore, the current law 
is that where such formal events have been held, use of the application site outside 
of the formal events will be by virtue of an implied permission from the landowner. 

69. Notwithstanding the above, there is also evidence that the landowner has taken 
reasonable steps to deter use of the application site by local residents. Despite the 
applicant’s assertion to the contrary, there is photographic and documentary 
evidence of locked gates and prohibitive notices on the application site. There is also 
evidence of challenge to those accessing the application site directly from their rear 
gardens.

70. The law is very clear, as noted at paragraph 25 above, that the correct approach in 
determining whether use of the application site was contentious is to consider  
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whether the owner of the land has taken reasonable steps to bring to the attention of 
the users his objection to the use of the land. The various steps taken by the 
landowner to prevent use of the application site outside of formal events 
demonstrate that this is not a case where the landowner has simply sat back and 
tolerated, or acquiesced in, informal recreational use of the application site by the 
local community. 

71. Moreover, when the user evidence is analysed in more detail, there is very little 
actual qualifying evidence of informal recreational use of the application site during 
the relevant period. The image presented by the evidence on both side is that, aside 
from formal community events, the application site was not in general and regular 
use by the local community for informal recreational activities. 

72. For these reasons, it would appear that the required tests for the registration of the 
land as a new Village Green have not been met. 

Recommendation

73. I recommend that the applicant be informed that the application to register land 
known as Rammell Field at Cranbrook as a new Town or Village Green has not 
been accepted. 

Accountable Officer:
Mr. Mike Overbeke – Tel: 01622 221568 or Email: mike.overbeke@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 

The main file is available for viewing on request at the PROW and Access Service, 
Invicta House, County Hall, Maidstone. Please contact the Case Officer for further 
details.

Background documents 

APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Table summarising user evidence 
APPENDIX D – Examples of consent granted for use of the application site for 
organised events 
APPENDIX E – Copy of letter from the former Bursar dated 22ND October 2011 
APPENDIX F – Letter dated 1st November 1999 from landowner’s representative to 
Tunbridge Wells Borough Council 
APPENDIX G – Copies of letter sent to adjoining residents in 1999 and 2005 
APPENDIX H – Plan showing area within which users reside 
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Application to register land at Bishops Green
at Great Chart as a new Village Green

A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 5th March 2013. 

Recommendation: I recommend that the County Council refers the application 
to the Planning Inspectorate for determination. 

Local Members:  Mr. J. Wedgbury    Unrestricted item 

Introduction

1. The County Council has received an application to register land Bishops Green in 
the parish of Great Chart with Singleton as a new Village Green from local resident 
Ms. S. Williams (“the Applicant”). The application, received on 12th January 2012, 
was allocated the application number VGA642. A plan of the site is shown at 
Appendix A to this report. 

2. Members should be aware from the outset that the purpose of this report is not to 
determine this application, but rather to consider whether the County Council is in a 
position to determine this application, for the reasons which are set out in more 
detail below. 

Procedure

3. The application has been made under section 15 of the Commons Act 2006 and 
the Commons Registration (England) Regulations 2008. 

4. Section 15 of the Commons Act 2006 enables any person to apply to a Commons 
Registration Authority to register land as a Village Green where it can be shown 
that:

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years;

5. In addition to the above, the application must meet one of the following tests: 
• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act);

6. As a standard procedure set out in the regulations, the Applicant must notify the 
landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
County Council also places copies of the notice on site to provide local people with

Agenda Item 5
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the opportunity to comment on the application. The publicity must state a period of 
at least six weeks during which objections and representations can be made. 

The application site 

7. The area of land subject to this application (“the application site”) consists of a 
piece of open land of approximately 1.4 acres (0.6 hectares) situated adjacent to a 
residential cul-de-sac known as Bishops Green in the Singleton area of the parish 
of Great Chart with Singleton. The application site is shown in more detail on the 
plan at Appendix A.

8. The application site has, since August 2011, been securely fenced with no public 
access. Prior to that time, access to the site was via a path leading between Knoll 
Lane and Longacre Road. 

9. The application site falls within the ownership of Kent County Council. In August 
2011, the County Council submitted a planning application (reference 
11/01045/AS) to Ashford Borough Council, as the local Planning Authority, for 
outline permission for the erection of up to 14 dwellings on the application site. The 
planning application remains outstanding with the Borough Council and no final 
decision has been taken in respect of it. 

The case 

10. The application has been made on the grounds that the application site has 
become a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.

11. Included with the application were eight user evidence questionnaires from local 
residents detailing their use of the application site over a period in excess of twenty 
years. The evidence questionnaires refer to use of the application site for a number 
of recreational activities, including dog walking, blackberrying, photography and 
nature observation. 

Consultations

12. Consultations have been carried out as required. The following responses have 
been received. 

13. The Great Chart with Singleton Parish Council wrote to confirm its support for the 
application. 

14. Additionally, 15 local residents also wrote in response to the consultation. Three 
residents wrote solely to object to the proposed development of the application, but 
the remainder wrote to add their evidence of use to that already submitted in 
support of the application and to confirm that they had engaged in and observed 
regular usage of the application site for recreational activities until access to it had 
been prevented by the erection of fencing. 
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Landowner 

15. As stated above, the application site is owned by Kent County Council (“the 
landowner”) and is registered with the Land Registry under title numbers K35382 
and K343551. 

16. Objection has been made to the application by the County Council’s Property 
Group on the following grounds: 

 That a notice was erected on the application site in August 2009 stating “Public 
Notice Kent County Council Property Land off Long Acre Road Ashford The 
public may access this site for recreational purposes only they do so at their 
own risk. Permission may be revoked at any time”. The landowner’s case is that 
the effect of this notice was to cause ‘as of right’ use of the application site to 
cease. As the application was not made until January 2012, it falls outside of 
the two year period of grace provided for by the legislation. 

 That the applicant has not sufficiently defined the locality or neighbourhood 
within a locality. The application form refers to ‘Singleton, Ashford, Kent’ but 
Singleton would not qualify either as a locality (because it is not a legally 
recognised administrative unit) or as a neighbourhood (because it lacks the 
requisite degree of cohesiveness). 

 That the nature of the application site, prior to its clearance in 2010, was such 
that it would not have been used significantly for lawful sports and pastimes. 
The vegetation on the application site would have been such that any walking 
would have been confined to defined routes, whilst other activities (e.g. 
balckberrying or kite flying) would have been seasonal and infrequent in nature. 

 That the evidence submitted in support of the application is weak and suggests 
only limited and sporadic recreational use of the application site, which would 
be insufficient to appear to a reasonable landowner as being the assertion of a 
public right. There is no evidence to suggest that the application site was in 
general or regular use by the local community as a whole. 

Applicant’s response to the objection from KCC’s Property Group 

17. As required by Regulation 26 of the 2008 Regulations, copies of all of the 
representations received were sent to the applicant for comment. 

18. The applicant rejected the landowner’s suggestion that the evidence in support of 
the application was lacking and, overall, insufficient to register the land as a Village 
Green. She states that the local community enjoyed use of the application site for 
many years until the fencing was erected and access denied. A number of 
residents have submitted evidence forms documenting their use over the relevant 
period; it was considered that this was sufficient, but if more evidence is required 
this can be provided. 

19. The applicant also challenged the assertion made by the landowner that Singleton 
could not be a qualifying neighbourhood, and pointed to a number of features, 
(including two schools, a youth club, an amateur dramatics society, a village hall 
and the Singleton Environment Centre) that made up the community of Singleton.
She therefore was of the view that the community of Singleton is very much a 
qualifying neighbourhood for the purpose of Village Green registration. 
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Legal tests and discussion 

20.The responsibility for determining applications under section 15 of the Commons 
Act 2006 normally rests with the County Council in its capacity as the Commons 
Registration Authority. However, more recently, it has been recognised that there 
may be circumstances in which it is not appropriate for the County Council to 
determine an application. Under those circumstances, the application must be 
referred to the Planning Inspectorate who will take on the responsibility for 
considering the application (including by the holding of a Public Inquiry where 
necessary) and issuing a decision. 

21. The circumstances referred to above are set out in Regulation 27(3)(a) of the 
Commons Registration (England) Regulations 2008 which states that an 
application must be referred to the Planning Inspectorate in cases where: 

‘the registration authority has an interest in the outcome of the application 
or proposal such that there is unlikely to be confidence in the authority’s 
ability impartially to determine it’

22. DEFRA’s guidance1 in this respect states that: 
‘an authority should not refer a case simply because it has an interest in 
the outcome, but only where that interest would seriously call into 
question the authority’s ability to determine the matter impartially... an 
authority [should not] refer a case simply because it (whether an officer, 
Member, committee or executive) has discharged a function or 
expressed views on a related matter in a different context. So, for 
example, the test would be unlikely to be satisfied in relation to an 
application to register land as a new town or village green if the 
authority had granted planning permission for development of the land 
or expressed support for the development. 

But, in [this] example, if the authority itself owned the land, there might 
not be confidence in the authority’s ability to determine the application 
having regard to the more subjective nature of the criteria for 
registration in section 15. However, an authority will need to have 
regard to all the circumstances: if, for example, its practice is to appoint 
an independent Inspector to enquire into the application, and to act on 
the recommendations of the Inspector’s report, it may nevertheless be 
possible for the registration authority to determine the application itself’

23. It is not the first time that such an issue has arisen in this county. Members will 
recall a similar case involving land known as The Long Field at Cranbrook 
which was considered at a meeting of the Regulation Committee Member 
Panel on Tuesday 22nd February 2011. In that case, the application site was 
owned by the County Council and had been the subject of a planning 
application for the construction of a new care home. At the time of the meeting, 
the planning application had been withdrawn pending the outcome of the 
Village Green application. Members agreed, on the basis of the County 
Council’s significant interest in the outcome of that case, that the Village Green 
application ought to be referred to the Planning Inspectorate for determination. 

1
 ‘Guidance to commons registration authorities and PINS for the pioneer implementation’ (version 1.41, 

September 2010), paragraphs 7.19.4 and 7.19.5 at pages 81 and 82 
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24. In respect of this case, the views of both parties have been sought on the issue 
of whether the County Council should determine this particular application. 

25. The landowner’s response (see letter at Appendix B) was that it is not 
sufficient simply for the County Council merely to have an interest in the 
outcome of the application and there is a high threshold to be met before the 
application should be referred to the Planning Inspectorate. The landowner 
refers to DEFRA’s guidance (quoted above) which suggests that an authority 
may still be able to determine an application if its normal practice would be to 
refer the matter to a Public Inquiry for consideration. 

26. Furthermore, the landowner’s position is that the application is bound to fail (for 
reasons set out in the objection above) and as such the County Council can 
legitimately take a decision on the application without any accusation of acting 
unfairly or in a biased manner. The landowner adds that the decision by the 
Panel in relation to the Long Field at Cranbrook was wrong, and there is 
nothing binding on the panel to act consistently with its previous decision. 

27. However, the applicant’s response (see letter at Appendix C) was that there 
would be an obvious conflict of interest if the application were to be determined 
by the County Council, which has a direct benefit in refusing the application. 
The tone of the objection is, in the applicant’s view, dismissive and one-sided 
and as such only an independent Inspector appointed by the Planning 
Inspectorate can provide an impartial and objective decision. 

28. The applicant also refers to information which she feels has been deliberately 
withheld despite requests for its provision and believes that it is not clear 
whether all of the relevant information has been provided. She and the local 
residents state that they do not have any confidence that clear and unbiased 
information can be supplied to an internal Member Panel, and that the 
application cannot be considered objectively unless it is referred to the 
Planning Inspectorate. 

29. Clearly, the test regarding whether or not there is likely to be confidence in the 
County Council’s ability impartially to determine the application is a subjective 
one. As DEFRA point out, the nature of a Local Authority is such that it 
undertakes a variety of roles and functions, some of which will unavoidably 
involve conflicting interests; indeed, the County Council is quite used to dealing 
with such issues. There is also a further safeguard in the decision-making 
process in that the Commons Act 2006 imposes a quasi-judicial function on the 
County Council and unless that function is discharged in an appropriate 
manner (i.e. according to the strict legal tests set out in section 15 of the 
Commons Act 2006), then the County Council leaves itself open to a very 
costly and time-consuming Judicial Review process. 

30. However, it is equally important that the matter is considered from the point of 
view of the applicant and the local community who may not have such a 
detailed understanding of the decision-making process. If the applicant is not 
confident of the County Council’s ability to impartially determine the application, 
then it is important to consider whether such doubts are reasonably founded. If, 
as DEFRA say, it is simply a matter of the County Council exercising conflicting 
functions (i.e. as the Planning Authority and Registration Authority), then it may
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not be reasonable for the applicant to doubt the County Council’s ability to 
determine the matter impartially.

31. If, however, the County Council has a significant interest in the outcome of the 
Village Green application because, for example, it owns the land in question 
and is actively seeking to develop the land for financial gain (as opposed to, for 
example, providing a community facility such as a school), then it is likely to 
cause to a reasonable person to doubt the County Council’s ability to 
determine the matter impartially. 

Conclusion

32. The options available to the County Council at this stage are as follows: 

 To refer the matter to the Planning Inspectorate for determination (on the basis 
of the conflict of interest); or 

 To decide that the application should be determined by the County Council in 
due course. 

33. The Officer’s view is that, in light of the comments expressed above, it would be 
appropriate under the circumstances for this application be referred to the Planning 
Inspectorate for determination. Indeed, the circumstances of this application 
appear to fall squarely within the new provisions introduced by DEFRA to deal with 
applications where the Commons Registration Authority has a significant interest in 
the outcome of the application. 

34. If, however, Members are not minded to agree with the Officer’s recommendation, 
then a further report will be put to a future meeting of the Regulation Committee 
Member Panel with a view the determination of the application. 

Recommendation

35. I recommend that the County Council refers the application to the Planning 
Inspectorate for determination. 

Accountable Officer:
Mr. Mike Overbeke – Tel: 01622 221500 or Email: mike.overbeke@kent.gov.uk 
Case Officer: 
Ms. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 

The main file is available for viewing on request at the PROW and Access Service 
based at Invicta House, County Hall, Maidstone. Please contact the case officer for 
further details. 

Background documents 

APPENDIX A – Plan showing application site 
APPENDIX B – Letter from KCC Governance and Law dated 18th January 2013 
APPENDIX C – Email from the applicant dated 8th February 2013 
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APPENDIX A:
Plan showing application site
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